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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Docket No. AB-6 (Sub-No. 470X)
BNSF RAILWAY COMPANY

- DISCONTINUANCE OF TRACKAGE RIGHTS EXEMPTION -
IN PEORIA AND TAZEWELL COUNTIES, ILLINOIS

NOTICE OF TAZEWELL & PEORIA RAILROAD, INC.
TO PARTICIPATE AND
REQUEST TO ACCEPT LATE-FILED REPLY

This discontinuance exemption proceeding was commenced by BNSF Railway Company
(“BNSF"’) with the filing of a petition for exemption on February 16, 2010. Toledo, Peoria &
Western Railroad Co. (“TP&W™) filed a reply in opposition on March 29, 2010. Under 49 CFR
1152.25 any interested person may become a party to a discontinuance proceeding by filing
written comments with the Board. Because the trackage rights BNSF seeks to discontinue are
over a line of railroad currently leased to Tazewell & Peoria Railroad, Inc. (“TZPR”), TZPR is
potentially affected by the proceeding and wishes to become a party to the proceeding and to be
heard. l.

TZPR supports BNSF’s request for a discontinuance exemption as discussed more fully
below. TZPR could not have anticipated that TP&W would oppose the formal discontinuance of
these trackage rights since the underlying agreement for such trackage rights was terminated
almost 30 years ago. Accordingly TZPR did not file a reply within the time stated in the Notice
of Exemption issued by the Board served on March 8, 2010. In light of TP&W’s opposition,
TZPR believes that it now needs to formally participate in this proceeding, and hereby provides
notice of its intent to do so. The Board’s Notice of Exemption indicates that it will issue its final

decision by June 4, 2010. Accordingly, allowing TZPR to file a reply to the filings on record
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within 20 days after TP&W filed its reply will not delay the consideration of BNSF’s petition for
exemption, or prejudice any party.
Reply

The background of this transaction and the underlying trackage rights has been set out by
BNSF and by TP&W. A copy of the trackage rights agreement dated April 30, 1971 among
Peoria and Pekin Union Railway Company (“PPU”), Toledo, Peoria & Western Railroad
Company (predecessor. to TP&W), and Burlington Northern, Inc. (predecessor to BNSF) is
attached hereto for the Board’s reference. As noted in previous filings by BNSF and TP&W,
TZPR is now the lessee and operator of the lines of PPU.

It is critical to r;ote that sincc June 1, 1982, the trackage rights have not been used. As
noted by BNSF, thc agreement was terminated by PPU in accordancé with the terms of Section 9
of the trackage rights agreement. That section also required BNSF to file with the ICC to
discontinue the trackage rights. Although it appears that no filing was made at that time, BNSF’s
petition is consistent with the requirements of the terminated agreement. Currently there is no
effective agreement to cover the trackage rights BNSF seeks to discontinue.’

Since 1982, after termination of the trackage rights agreement, BNSF has been delivering
mixed TP&W/PPU (now TZPR) traffic to TZPR. The traffic is then sorted by TZPR - TZPR
sets out the traffic destined to TP&W, makes up a train, and delivers it to TP&W. When TP&W
brings back cars to be interchanged to BNSF, TZPR combines the traffic with its own traffic

destined to BNSF, for pick up by BNSF. During 2009, TZPR interchanged just under 2700 cars

¥

'« Itis not clear that any of the current railroads involved would have any rights under the

terminated agreement in any event. Section 12 prohibits the assignment of the agreement and the
rights without the consent of PPU. TP&W has not provided any evidence that PPU agreed to the
assignment of rights from the original parties to the current TP&W or BNSF.

{P0097915) 5



of traffic with BNSF for customers served by TZPR, in addition to the BNSF-TP&W
interchange traffic. |

/ Under Section 10502, the Board must grant an exemption when it finds that the
applicatioln of in whole or in part of a portion of the ICC Termination Act —

(D is not necessary to carry out the transportation policy of section
10101 of this title; and

(2) either- = '
(A) the transaction is of limited scope; or

(B) the application in whole or in part of the provision is not
needed to protect shippers from the abuse of market power.

49 USC §10502(a).

TP&W argues that additionally with abandonments, the railroad must also demonstrate
either that there is no longer any need for service on the line or that the line in question has
become a burden on interstate commerce. TP&W Reply at 5, citing The Indiana Railroad
Ct;mpany — Abandonment Exemption — In Marin and Lawrence Counties, IN, STB Docket No.
AB-295 (Sub-No. 7X) (served March 26, 2010). Although this additional requirement has not
consistently been required in all abandonment cases (see Minnesota Northern Railroad, Inc. —
Abandorment Exemption — In Roseau County, MN, STB Docket No. AB-497 (Sub-No. 5X)
(served January 22, 2010), slip op. at 2), it definitely has not been applied in recent
discontinuance cases. See CSX Transportation, Inc. — Discontinuance of Service Exemption — In
Clark, Floyd, Lawrence, Orange and Washington Counties, IN, STB Docket No. AB-55 (Sub-
No. 698X) (served April 7, 2010), slip op. at 4; Bi-State Development Agency of the Missouri-
Illinois Metropolitan District — Discontinuance of service Exemption — in the City of St. Louis,

MO, STB Docket No. Ab-331 (Sub-No. 1X) (served February 19, 2010), slip op. at 3. Further,
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where the discontinuance is only of trackage rights (as is the case here), where after
discontinuance there will still be service available over the line, and where no party is arguing
that the line should or would be removed from service, the additional requirement is certainly not
relevant. Since TP&W has not shown that BNSF’s proposed discontinuance fails to satisfy the
standards for an exemption under Section 10502, the exemption should be granted.

TP&W has not demonstrated how or why rejecting the exemption and requiring an
application is necessary to carry out the transportation policy of 49 USC 10901. Such a
requirement would add unnecessary cost and ‘time, and would not provide any additional
information for the Board’s consideration. This.is a straightforward situation where BNSF is
seeking discontinuance of three miles of overhead trackage rights, as required as a result of the
termination of the underlying trackage rights agreement. As all parties acknowledge, the
trackage rights have not been used by BNSF (or its predecessors) since the agreement was
terminated as of May 31, 1982. Since that time, the traffic has been handled efficiently through
PPU, and now TZPR as the lessee of PPU’s lines, without any adverse effect on, or complaints
by, shippers.

The discontinuance is clearly limited in scope. The txacka.age rights in this case were
overhead only, so there are no local customers that would lose service. Further, since BNSF has
not used the trackage rights since 1982, there will be no change in the service to shippers, and
shippers will receive the same service as has been provided for the past 28 years.

Additionally, shippers do not need to be protected from an abuse of market power from
the discontinuance of these trackage rights. Although TP&W asserts that shippers under the
current arrangements get slower service because of the current arrangements, clearly shippers

-

have been gefting the same service for many years, and significantly, none of them have
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complained in this proceeding. In any circumstance, the traffic interchanged from BNSF to
TP&W and TZPR will still need to be separated by one of the carriers meaning that there will be
no cost savings to be passed along to shippers by changing how the traffic is handled. Further, as
explained by BNSF, it is not clear that shippers would get any faster service if the trackage rights
were used. If TZPR were not handling the combined traffic, then BNSF would need to perform
the blocking service now performed by TZPR before traffic could be moved to TZPR and
TP&W. Alternatively, all of the traffic could move from BNSF to TP&W where it would then
need to be blocked and the TZPR traffic moved back to TZPR. In this scenario, TP&W’s traffic
might be received more quickly by TP&W, but it is not clear that its shippcrs would receive
quicker service, and TZPR’’s traffic and customers would receive slower service.?

Finally, if the discontinuance exemption were denied, the parties (TZPR and BNSF)
would need to enter into a new trackage rights agreement since there is no currently effective
agreement. The partics would nced to either agree on the appropriate current level of trackage
rights fee, or if they were unable to do so, or the Board would be asked to establish the fee.
There is no evidence to suggest that the fee would be substantially less than the intermediate

switch fee currently being charged.

2 TZPR interchanged just under 2700 cars with BNSF in 2009, almost the cxact same amount as
TP&W did.
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For all of these reasons it is clear that BNSF’s petition for an exemption fo discontinue

the trackage rights should be granted.

e . Respectfully submitted,

EKIC M. HOCKY

THORP REED & ARMSTRONG, LLP
One Commerce Square

2005 Market Street, Suite 1000
Philadelphia, PA 19103

(215) 640-8500
ehocky@thorpreed.com

Dated: April 16, 2010 Attorneys for
Tazewell & Peoria Railway, Inc.
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VERIFICATION

I, Spencer D. White, President of Tazewell & Peoria Railroad, Inc., verify under penalty
of perjury that statements contained in the foregoing document are true and correct to the best of
my knowledge and belief. Further, I certify that I am qualified and authorized to file this

Verification.
Executed on April 16, 2010.

SR ok

Spencer D. White
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CERTIFICATE OF SERVICE
I hereby certify that on this 16™ day of April, 2009, I served a copy of the foregoing by
email on the following:

Karl Morell

Of Counsel

Ball Janik LLP

1455 F street, NW
Suite 225

Washington DC 20005

kmorell@dc.bjllp.com

Louis E. Gitomer

Melanie B. Yasbin

Law Offices of Louis E. Gitomer
600 Baltimore Avenue

Suite 304

Towson, MD 21204

lou_gitomer@yverizon.net

EricM Hock)/
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m:s ACRERMENT Made this 3984 day bf CApril ., 197t by

- ByELat PN N éx—fi’j/
. l'
[

»

and be‘twnan the PROREA AND PLKEH UNTOH RALLWAY COMPANY, h&re-iﬂafi,c.:t'

.:"rieferred to as t:ho.' "UNI@H COMPANYY, thz ’]'.'DL!&QO EEDRIA. & WESTEPH .

., "RATLROAD cmmm, harelnefuer Teforyed to as the VIR RATLROAD j “’*JZ“%‘ .

o GQMEA.H,,". and the I.’SURLINC”OH WORTEERN, IHC,, ‘ﬁereinaf\.er ‘roferred te

L, as thh "b;ﬁRI.INGTO‘I "’ - o ‘

VHEREAS, the TP&W .Railz'oad Company nbw owng, maintaina, ané
.'_'-'o:perates a railroad systém within and in the vicinity of East -

oy . Peorisa, Illino:l.s, for the p-urpo g of ha_ndlxug road haul tzaing,,

S mtercﬂangi‘tg cars tg an:d from certain road haui earrﬁ.@rs and

f safving vardous industzries in such aveas; and

l'

Ww WHEREAS, TESW Railvoad Company ' 8 main Iine bmidge ove‘r the -
\F Tliinois Hiver berwae‘ﬂ Pw.c;ria and Eaat Peovia has baén damage(i to

iy //L the palnt whare 1t i not feas:l.‘biy eaonomi:: to repiu.r ity anﬂ

Fexaltient ' WHEREAS “Unisn Gomp.sm'y psma ami opm.atas a bridge aaad comwc*'mr

u i‘kﬂpﬁf
: £ac:.1:l.t1és capible of handlmg TR s through traln movemsnt over

the Tllinois ‘River as well as its direct connecl.tcma_tﬂ;h tht:*r
Burliagton, - . o . L
WHEREAS, TP&W Railroad ﬂempany and ‘the Bnrlmgton now degix
L “to maintain dirset 1ntarchange in Peoria f"'ﬂm the Bu:rlirtgtms :
to the TREW Rdillzroad Company upon and L_m_;;-. ‘that pertion of the

- Unfon Comgany’s track as shown by a véd ling exteiiding from
. -..\é )



- 'pni.ni A to pﬁi‘nt D, mm:ked Ex’h'i hit A atL-ar.fhEd herato .and made a .

'Gompany. and ) g L

R ) H

-‘-:?,.dé‘.l-ivéries to the TP3W Raﬂ,raaﬂ Company Lptm and sﬁbject to the

":.!. hafaetu ag‘ree, as follows:

. a p&rt herepf far t:ha purpose of making mteiahsmge deliveriss

; S k in Ea,st ]?eoria;. Illinods, from the Bu'rliﬂgtm* to tha TPeN Raﬁ xoad

-
* Grasesoyam ¥ el .
. -

WHERLFM the Unlon Compdtry is willing tq allow mte‘rc‘mnga .

o ':-"_.terms am‘l conditions heveinafter set Forths

NOW THERRFORE, In Consideration of ths pvemisas and i:hc

L

mutaal and dapandm._ covensnts herein&ﬁter sai: ‘forth, the partims

‘1,7 PUBLIC AUTHORITY APPROVAL:

The parties, or anyond, 4s may be appropriate, shall make

* : application ta the Interstate Commerce Commission and any other
v . public body For any neceasary authority to carry out the transaction

W desoribed. This agreement shall become operative aud effective. as -

of ‘tha date of execution of this conttagt under Emergedcy ORDER

 Wo. 1046, igsuad by the I-nterstate Commerce Copmigsicn, sexviece
. date July 7, 1970, af:fs-criva 12:01 a. m. .Iuly 8, 1970, psnding

. < approval of the Interstate Comﬂrc"-\ Ganm:.ss'wm If tha interstate

Lo \

Commerce Commlssion doea not approve the transaction here describsd,

the partley hotgto will be bound by the terms of thls agresment

) ' during tha interim ;m'z_-ic;d.

2. - TRACRACE RIGHTS §

(a) Union Company he.feby wr::mta unto the Burlingtoh

o the rig'at f:a ope*rdi,ta :L"s enuinas , cars and t'ra'tns ove:c that yﬁrtion

3 - . : PR

. - " ".,“ . e .,.-._. N .I= .
. v . 4 - - .
LI . a2 ot - .. 3

. . 1y

b



* '.-l
Lot

" 'times to admit and to comtinve to admit oiher vallroad camgﬁnies

1

" and a,ss_igﬂs‘

foregoing grant to serve industries now located or vhich iﬁ the fitrive

of the Un:Lon Gempmly 5 tu aclc 48 showvn by a red llna between poiﬂts
A and D a disi.ance of approximataly 3.00 mh.lds, vihlch tracky
‘are for com,enience hareinafter re-f:'erreé to aa thﬁ joint traclc”

v -+ (b) The Union Compsny reserves the righi;; gt any and all

-tn use t:‘he jolnt twacks as it may ses Fii, and the"Burli:ngton‘s

'j qual:.fied use thaereo? shall be jaini: and iu eommon with the Unio-u

Company and snch othn:rr rallyoad eo-npanies, thair regpective auceesao*s

(c) The Burlington. shall not have the right under the

 may be lecated adjacent to or connected with the jeint tzack. 'I‘hc.
© . Burlington®s ése £ the joint tracks shall be onily for ths puvpose
‘of' bridging itz Intezchanga delivevies of trains, efzginéa and cars

o - to ths yard of the TPsH Rallvoad Company in East Peoria, Illimois,

. from Peint A to Paint D,

.J'-
R

i
LA I

3, OPERATION AND MAINTENANCE OF THE JOINT TRAGKS AND FACILITIES: -

(a) The operetion, maintensnce, Yepair and remewal of said

joint tracks and facilities shall be by and under the exclusive

direction and éon;crol of tha Union Company. The Union Gompany

Y
-

shall be beund to use only reasomnable and customary care, skill

» Yra

- and dili,gence in t:he dparation, maintenance, repair and 'cenewal

of sald Jm.n’r i: :xeka, and enytaing hnrem to tha con"*rary mtwith- .

>
Al
e ' '

s‘tandin the Bu*lingtm shall not, by reaésn ;)f any dnfact “in, saia
s -:-'-"-".Z'f:'-"-.. T . v. CL e ”.' A

. o '«‘; ' '

5 . u3.-i . . '-T
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-
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i

'F..,, . joint tracks, or by reanon of the fallm:ﬂ o neglect of the Union
.' Company to rapalr such dafeet, have o'i' male againat the U’niou
.COmpan’j any cause of action, claim or de:imnd, forr any loss, damage,
- . destruetion, injury or death what'.sc;aver; 'ari'sifn'g' from such defect,
neglect or falluze; and the Burlingten expyesely relesses tha Union
CGompany from any and all c_laims or de-L;!andg on aegount of any such (.
losy, damage, de.st‘ﬂintion, injury, or death gpuffeted or incu:rced.'. |
i ,, by the Buvlington arising from such defect, neglect oy failuve.
j Neithe'r party hereto shall undcr any ei:rcuntstances ariaixg out o"
. the operatioﬂ of i:his atfi:eement have or make any claim against
the other party for loss and damage of amy kind causad by ox
resulting from imtersuption ¢r delay of its buainebs.
2. () ' “The movenment of englnes, cavs and trains of the Burling-

J: . tom oii paid jolnt tracks shell be in agcordance with the seme rules

.and regulations as arc new or may be heareafter established by thz .
g - Union Company for movement of its engines, cars and trains. The
Burlington's trainmen and engineman p:r:'oposifg to yurt engines ov
.tra'i.ne on said jolnt ttack shall from time to time be requirﬂd £o
- be examined on rul»s of the Unton Company, and tha Burlington |
"shall not permit its trainmesn ov eng:u.n..man to so worl upon said
: jo.inu traeks mtil guch employees have heen examined on the - '
_.Union Compamy's zules and veceived from it & ceitificate evidencing
its satisfaction with the results of such.ex%}mina‘;ion. In ardex

:te - to fagilitate thia r«equ:larem.ent , tha Union Company will qualify

. ol



- .
e

)

one-' or more of the Burlimgton's supzrvisoxy oi.ﬂiea:es on said

' ‘.. \ ru‘les and regul&ts.ens and such supervisory offieér ox offiecers 'so '
qual:tfied shall exsmine all empleyeces of the Burlington engaged
:ln qz: comeened with the operation of traine over the joint tracks.

“ .- .(c_) Should any engine or car of the Bﬁrlingtbn be derailed

B . ."or damaged while beimg operated om gald jaint tracks, the same

i shgll te picked up and remeved by the Unia:_: Gompany, and the cost |

' "-".-ancl_.e'xpense thereof shail be borwe and agsumad by the 'Burlinéton. )

- &, TERMINAY: AND RENTAL CHARGH FOR TRACKARE REGHTS:

‘ (a) The. TP8H Railread Company, im order to maintain
' interchange deli‘v*erms directly from the Buwlington to the TP&V

. Railrbad Company, hereby agrees to assums the twackage vights
-..:expmx's-" &€ tha ﬁuz‘l!.rm'to.n aceruing to the Uniow Eﬁmpar;y for . such
:-. " 1nterehange deliverips, ' : e _

(b) ThHe TP&W Raa.lroad Company shall pay- monthly to the
‘ " Union Company its proportiom Uf the expenses {wcurred or paid during ‘
- : the —ijreeeding month by the Union qu_mpany for the cost of opersation |
. and maintenance (inckuding taxes and :tnsuram_e'z) of tracks, roadbed,
' enbapkment, bxidges, s:{gnals, interlockers, and all other faeiliries

i (although not t;erein named) necessary for the jolnt operation of the

‘ joint tyacks batween po:i-.ni::‘s B and ¢ in Di'strict 10, Such costs shall

. ‘be "appertioned mtmthly on thz proportion which the nwbet of units or

ca.v.s (lvads and esmpti—e‘:{) moved by the Burlington cmar sa*d joiut t'cae};.s

beafs ta the rghula number ci’ units of cars (Ioads and emp 1es} moved - )
} . - .::-"l'-' vyt .." o

'," A .. - . . ' -5-. . i '._lr

. L X} 1 . 1 ’ Yod o
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= _' switched by the Union C'ompany shall not be mcluded.

"(c) In add:.twu to the so=ea11ad whealage ehargea to bfs ’

.-paid as pmviﬁe,& in paragmph 4(b) of thi:s section, 'lfhﬁ TR&Y

" Raﬂwad company will pay to ths Un:Lon Company & cha*ge of i:l fty i

.cents. (Sﬂc) per f:ceight car (load ox empt;), eaboOse, and
_' locomot;.ve on all intefc}mnge movmemzs directly to Lhe TP&IJ ; ‘

HEY
R

Y - Railroad CO_mpany from the Bm:lingtbm It J.s undcfstood that: suqh

%

" ‘ears moving t‘lwdi:zgh District 10 will be:lb}f'a_arged Against TP&W
" Railroad Company . . _;
@) It is further undel;stdi'ard and agreetl that such charges
- provided to lb.e pald by the TP&W Ratlroad Company shall be subject
to any change -that may be made hereafier by the Directors of the
Union :Company &g to the method of defermining tha jus"t-proport‘l&n

to be charged to each tenant arnd 1esséa company, but fno change

".:_:--'1.'. shall be made thet does not wmiformly apply foxr a11 tenant and 1essee
companies paxticipating in auch joint expenge.

(e} It is understood and agreed that the ampunts herein-
before provided within this section to be paid by the TP&H Railwxoad
Company to the Union Company do not im any cass imelude eny cost

- or expense which tﬁe Union Company may'-incur on accouﬁt of loss .

of oy dama,ge to proparty or imjury to or death of pexsons, arising

L out ef or in econnsctioh uwith the opaz‘agicm of any enginés, tra‘ln...,
s a‘_ "‘- .
cars or equipment of tha Bu:elingtefn upon said jélm: track,

‘. *' l’ J'l
o

W e, -
wt ‘g .
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o . 5. PAYMENT BY THE TPGH RATLROAD GOMPANYs

o - (a) The TP&W Rdilroad cﬂm‘pamy shall make payment ‘to Lha
Unio*n Cumpany witbm fifteen (15) days afte?: preﬂe_ncation of bilis '
.or statemente due under the terms sat fotth in Suction é(b) and

o @), Hex cof, _

K . (b) The Burlington will be requ;.red to. fux'msh a menth’ly

' o ;'@aement to the Um.an Company showing the total freight cars

L (loads and empties) , cabosgas, and locomotives moved over said

amy

Joint tracl. ) _
' (c) All records of the Burlmgd;on partaining to the
_':-movemam: of its engines, cars, and traing over and upon any part
j ':of saﬁ.d Jo:lnr tracks chall be opén end ava:.lable to the inspactloi:i '
| of any duly authovued representativa of t‘he Union Gompany at anmy
l'and all ti.mes dur:tng businsss hours for the purpose BE checking
and ve*ri:.ylng gtatements furnished by tha Burlington'in accordsncs
. ' with the provisions hereof., e
. {(d) The Burl‘ingf.:nn will alge be required to have its crews
. _furnish such addrtianal train movement i.n“Fc!fmation for each indiv*idual .

C train as directed by ope‘rau_ing authorities of the U‘nion Compan;,
e 6. OWNEBSHIP: ' ‘

Omanershlp of said joint traekfs and faca.lltxes shall remwin

-,in the Um.on Gsumpany.
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Nt FIXING OF LIABILITY:

.

- (2) Burlington Northern assumes all risk and liability for damdce

to its prgperty, trains and employees or to persans, passengers or
prop;rty on its tra§ns or heing carried or hamdled by it, arising from
its use of the tracks and property cévered by this contract or from de-
fecté in the fences, tracks, roaébed, bridges, buildings or other
property of the Union Company except as to défects which, the Burlington
Nofthern m?x have given Unioh Cphpany notice of and reénested the Same

“}epaixéa in writing: and Burlington Ndrthern also assunes the risk and
liability for all cldims of every character for damage or injury done or

_caused by its énginés, cars or employees, while on the tracks of Uniaon
Coripany, including stock and fire c¢laims and claims for injuries to per;
sons'or ‘tpro'_p_eJi't:_y'A without regaxd to any'ccncurring negligénce of unioé
COmpany; exceﬁt as herxeln or in this contract o£herwi$e expressly pro-

- vided; and Burlingfon Northerh will forevgr save,'indemnify-and keep
hagﬁiess the Union Ceinpany from aIl.suitf, actiens, costs and damages
arisihg from oxr by reason of any of theé éisks,'claims ox damages above
asaumad or by reason of any apt, neglxgante or failure in duty of the
Burlington Northern or Q£ any of its offlcers, agents or employees, and

"will at its own propexr expense defend all actions and suits, whether at
law or in equity, which may be brought against Union Company for or on
account of the acts, negligence or failure of duty of the Burlington
Northern or of any of its officers, agents ar employees, or which may he
founded upon any of the risks, claims or demands above in this paracraph
assumed by Burlington Nerxrthern, and willrwell and truly pay or cause to
be paid any such sum ag shall be recovered therein against the Uniaon

Company . The Unien Company will farever save, indemnify and keep harm-

less Burlington Northern from all suite, actions, coests, or damages arisin

»


http://exca.pt

fr;n, Qr ﬁy reason of, the acts or negligence of Union.Coﬁpany or any of
its ofiicers, agents ox employees and not above assumed by Burlington
Northein ner founded on a claim ér injury against which Burlington
Horthexn has héréiﬁ agreed to protect and indemnify Unioh Company. But

it S papressly understood and agreed that Burlington Northerm shall not
be requiréd to pay Lhe Union Company foxr ahy Qamage done to it or its
property, or for injury to its employees ox persons on lts trains by the
trains of Burl¥nqton Worthern, when such damage has been caused by the
negligence of &nion Company, and that as to such damage or injury so caused
the Union Company will pfqteét and save harmless the Butlinétoﬁ Northern
from all claim, loss or damage‘on a&count théereof, pfﬁvided, however, that
negiiggnee of Union Company shall not be claimed or considered aé such hy
Burlington Northern if due to ‘ahy conditiosn of or defect in the éracks of
Union Company or the maintengnee thereof, it being the intentien of this
provisc that Burlington Soxthern accepts during the entire term of this
ag:eemqng such tracks apd their maintehanée at all times in their then
condition.

() Por the purpose ¢f this agreement the term "employées", as used

in this section, includes the following employees of Union Cempany:

Operatoxs - Washinétan Street, Bast Peoria
Switchtender - South end of East Peoria yard
' Dispatchers - .Bridée Towexr, Peoria )

but wha, for the purpose of this agreemermt énlyy are considered Joint
Employaes. All such Joint Emplovees, while engaged exclusively in pexr-
forming any work or services for orily one party hereto, ghall be deemed
‘the sole employee of sole employees of such party thhile thus ezc]usivcly

engage<t ,

—



VYU '8, RIcHY OF TERMINAUTON BY DERAULY: '

. ' . The rightse hex-'ein graated to the TPEW Railroad Company

and the Burlington are expv'essly conditionaed upon performance by

Rl P ”°

. the TP&H R;allrdad Company and the Bu'rlingt,on of all and singular th@ '

.co\renants and"g:gfeements heredn set forth to be performad by the

.. TREN R:'ii.'lz"’qad Goﬁ_pany ‘and the Burlington. In the event the TP&W .

- u Railroad Company or the Burlingtom sghill default in the performance’ .
: . / ' < e

:ef any of its obligatione hereunder angd ‘such default 'sl{aili'cbntinﬁe_;

; for a periﬁd of sixty (Gb) deys after the receipt of notice

. thereof from the Union Cm:pany , the Unioa Co wpany shall hav- the

right at any time after the expiratwn of sa:d six«.y (69’) day

. -'?':, peri.nd to terminete thn.s comtrace foaththh.

B3 7o, RIGHT OF TERMINATION:

5 " This agreemsnf shall remsmin in full force and effect unless®

and until terminated foxr cause as hereinabove set forth or by mutual

I consent oxr upon siz {6) mont:hs]' 'ac‘lvance- m'_i.tten notice by &ny party

. iwv to the others of its imtention t6 tevminste this agresment. The

Burlingt'_on, upon receipt of any such notice of termimgtion or in

A »

the event of termination by mutual consent, égrees to. f:.le an’ )

Y --application w:l.-ﬁh the Interstate Commerce Comﬁissim requésting :

authority ‘to a'bandon the trackage rﬂ.ght:s cevered by thrs agreement

" and shall take all proper steps to expedite such proceedings "before

- \

- gaid Gomma.ssign; however, upon any su..h permina&tiun any party hsreio |

I may fequest any nesegsary autherity and File any necessary applization

to sbandod the trackage rights covered by this agresment and the

vt - B Ll B e e T e L s et amnd nr In
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prorussing any such request or appl‘ieat;t on. The tevminstion of e
K this agreement; ghall becvmé effect:we on the’ effecti.va date of any .
. --fg, .necessary oxder authoriging the abandonment of such tmcka,,e righta,

L 10. KESERVED RICHT OF ABANDONMENT:

,':.'-_:'_'_- : .. "his apreément shall in mo way be construgd as limiting. -
‘ the rights of the Union Company to discontimus its ownership,
'F:-'.".'”_.maintenance, improvement 0T operation of safd joint tracks, appurten~-

. ances thereto or right-of-way thevefor, nor i{n' any way limit the

o U’nisn Company’'s’ right to abandon all or any parx. thereof. at any
t:.me as it may seé fit, provided, however, that in case tha Union

Company shall de!ai::e to abandon all or anylpaz‘t vhereof it shall )
give to. the TP&W Ra:.lroad Company and tha Bufllngtﬂn wr:l.tteﬁ notlce

. i'

-” ' of :l.ts intentlon to do so.

CHL  SUBORDENATION T0 tmmu cowm s FIRST MORTGAGE:
Notwithstanding anything to the eantrary_heréin contained,

i _.t_he.‘ pa:i't'ies hereto ag-a.:ee that all pxovisions ofl this agrestrsnt .
.shall be subbrgiinata and subject to the lien, terxms, and p:covi‘siu.ns
. of ome certain FIRST MORTGAGE dated January I, 1950, betweem Union
| Company and ‘the Uni.ted States Trust Compafiy of New Yark, Trustee, as -

"recorded; in Book 374, page 17, in the Offiee of the Recordar of . |
Daeds of. Tazewell County, Tllinoisg, on Januaxy 23, 1950.

; 12, Th:l.:s agrecuent and the rights granted hereundeac may not '

b:e assig‘ned, ecmvayed or tmamsfera.ed by tha TR&W Railroqd Gon;osny or
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. g-_he"B_xs‘rl.’mgtdn without the writiten congent of the Unlon Companys

: :éxﬁept ag thus limited this agredment shall. ‘inure to the benefit
- of and Be'bindiixg upon the successors of the paxties hereto.
:' . m 'VITNESS WHEREOF, the pa.rties herat.u have heretmto set
the:.:' hands and se.als, as of the day and yeay fizst dbove writteu,
. g :
. PEORIA AND PEKIN HSI'ON RATLVAY TOHPANY
WA
By o
: Presidenit anzqceneral Managex.
_ Sacmtary .
..%:-_;"ff-f'-' Lo TOLEDO,. PEORLS, Aupje‘“fmm RATLRGAD GOMPANY
'--"."A'I"IEST' o
' :.-I:." l.. - l’ ? “"‘ ' -". - . I ' By C-hr ’_—-fi-!’ étu’W/ «
whofaaidl . Prepident S
. el Beeretary Lo
) g _ BURLINGTON NORTHUENN, ING.
oo, - -
. .%- 'ATTEST: _’&;’;’,-—- a
k ) RN 2 ) W ,J"l'y‘
. Bt st \'t%’E‘PP:“mE"T <7
© - Sacxetary )
i
" '.:L ] - '
:. n\lg-..ﬂ
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AMENDATORY AGREEMENT TO Agreement of April 30, 1971,
between the PEORIA AND-PEKIN UNION RAIIWAY GQMPANY hereinafter
referred to as the "UNION COMPANY', the TOLEDG, PEORIA & WESTERN
RAILRDAD COMPANY, hereinafter referred to as the'"TP&W RAILROAD.
COMPANY", and the EURLINGTON NORTHERN, INGC., hereinafter referred
toc as the “BURLINGTON."

WITRESSETH
WHEREAS, the parties hereto on April 30, 1971, entered irnto
one certain Agreement respecting the handling of road haul trains,
interchanging cars from certain read haul carrviers and sexving
variouns industries in the East Peoria, Il:l.:[nui.s, ares and
WHEREAS, it is the desire of ‘x-:‘he parties heretp to amend
certain provisions' of said Agreement:
NOW THEREFORE, in consideration of the pr‘"ar;Ii'.ses and the’
I"’%cmnmam:s hereinafter set forth, the part'i;as hgéreta agree as
_ follows: N
1. Paragraph 4(c) of sald Agreement dated April 30, 1971, is
_hereby deleted the'refr:o'n; anéd in lieu thereof the parties agree
I:h_'a!: the obiig'at.‘ibn. of the-ff_‘f_‘&_l?t;@hkb[\n GGMPANY ta pay monthly
its proporxrtion 9f those expenses ingurred and _E:;id the preeeding.
month by the. UNLON COMPANY, as set forth in Para.graph 4(b) of said
Agreement as hereby amended, shall include “for the ‘purpose of fixing
" said proportion all cars delivéred to the TPSW RAILROAD COMPANY
by either the CHICACO, ROCK ISLAND & PAGIFIC RATLROAD GDMPANY or the
" BURLINGTON .and tb be so chargeable in proportion to the movement
of such cars in the districts in which supch cars move.
2. 1In all other respects, the texrms and prowisixms of said’

NEIRLINGTON NORTHERN:
IEG. COUNTERPART®



Agreement of April 30, 1971, shall remain in full force and

a

effect.

IN WITNESS -WHEREOF, the parties hereto have hereunto sef

their hands and geals, as of the day and year herein set forth.

Dated this 75 z day of \-J o/n L; 1974 .

ATTEST:

) Secretéz;y. - P&PU Ry. Co.

.AHEST:%&V.-

Secretary-~- TP&4 RR Co.

. ATTEST:

pssTSecretary - Burlingtoff

PEGRTA AND PEKIN UNION RATIWAY COMPANY

TOLEDO, PEORTA AND WESTERN RATLROAD °
COMPANY ‘

» L- 0 ‘

President:

]
’

BURLINGTON NmeERN , INC.

BY:_ *:;_,,, .
Vice-President '

TRURLINGTON NORTHERN-
ING. COUXTERBART™



